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Executive Secretary

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

Re: Docket No. 98-00018
Notice of Filing Briefs Dated April 7, 1999 and
der Reflecting Acti ke at April 6 4

A \] LAX]

Dear Mr. Waddell:

P.2/7

This letter is in response to the April 7, 1999 Order Reflecting Action Taken at April 6, 1999
Authority Conference (the “April 7 Order”) and the April 7 Notice of Filing Briefs (the “Aptil 7

Notice”).

The April 7 Order acknowledged the Authority’s receipt of my April 2, 1999 letter which

stated, in pertinent part: _
Please be advised that the instant Show Cause proceeding has been autornatically
stayed by Section 362 of the Bankruptcy Code, 11 U.S.C. Section 362. I call to the
Authority’s attention Fugazy Express, Inc. v. Shimer, 124 BR. 426 (SD.N.Y. 1991),
appeal dismissed, 982 F.2d 769 (2d Cir. 1992). Any issue regarding the scope and
effect of the automatic stay and any request for relief from the automatic stay must
be presented to and resolved by the United States Bankruptcy Court for the District
of New Jersey, Newark Division.

The exceptions to the automatic stay set out in 11 U.S.C. Section 362 are to be read narrowly.
Hillis Motors, Inc. v. Hawaii Auto. Dealers' Ass’n, 997 F.2d 581 (9" Cir. 1993). In addition, the
Fugazy case cleatly establishes that the automatic stay applies to the instant Show Cause proceeding
and that no exception to the automatic stay is applicable in the instant case. Fugazy, 124 B.R. at 431.

In her April 5, 1999 letter to Mr. Frankel written on behalf of the Authority, Ms, Kathleen
Ayres asserted, based on purported Second Circuit authority, that the Authority retains the authority
to decide whether the automatic stay applies to the instant proceeding. The sole case cited by Ms.
Ayres only stands for the proposition that a federal court in which litigation is pending has the
authority to decide whether the proceeding pending before it is subject to the automatic stay. Erti,
et al. v. Paine Webber Jackson & Curtis, et al., 765 F.2d 343 (24 Cir. 1985), The Authority is a
State regulatory agency, not a federal court, and thus the precedent relied upon by Ms. Ayres in her
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April 5, 1999 letter written on behalf of the Authority is inapposite and cannot be relied upon by the
Authority, Thus, the Authority acts at its own peril if it presumes to have the power to decide on its
own whether the automatic stay is applicable.

Because this proceeding has been automatically stayed by Section 362 of the Bankruptcy
Code, MRP is not filing a brief on the issue of “jurisdiction” of the Authority to proceed or on
whether the automatic stay applies to the instant proceeding. Therefore, as stated in my April 2,
1999 letter, the question of whether the instant proceeding is subject to the automatic stay must be
presented to and resolved by the United States Bankruptcy Court for the District of New Jersey,
Newark Division.

Please be further advised that this letter is not a waiver by MRP of any of its rights to raise
any objection or issue it may have with respect to the conduct of the Authority or of the Tennessee
Attorney General taken on behalf of the Authority, including but not limited to:

1. The conflict of interest presented by the Tennessee Attorney General representing the
Authority in a matter in which the Tennessee Attorney General has intervened as a party
(See, April 5, 1999 letter from Kathleen Ayres, a copy of which is attached hereto as Exhibit
L),

2. The apparent ex parte communications between the Authority and the Tennessee Attorney
General on the issues raised in my April 2, 1999 letter, which are evidenced by Exhibit 1;

3. The issue of prejudgement by the Authority of the issue which is the subject of the April
7 Order and the April 7 Notice, which also is evidenced by Exhibit 1.

I request that this letter be placed in the docket for the above-captioned proceeding,

Vety truly yours,

ce: L. Vincent Williams, Esq. (with enclosures)
Gary Hotvedt, Esq. (with enclosures)
Rochelle Weisburg, Esq. (with enclosures)
Richard Collier, Esq, (with enclosures)
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615 741 3334
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‘ STATE OF TENNESSEE |
Office of the Attorney General i
PAUL O. SUMMERS
ATTORMEY GENERAL ANO REPORTEA
LT A ' wighanL & moone
},‘igéﬁ:éﬁzsgﬁ'ﬁﬁ | , ~°.‘i?.3'f':tt=’.‘ TN arae e
TELEPMONE (818) P ZIPTTY Y}
FAQIIIII“.E (15} 71?..ggg
Bazkroptey Unit : ; Apﬁl:ﬁ, 1999 Writer's Direct Numbers:
Telephone; (615) $32.2546
‘ , Fax; (619) 741.3334
BY FACSIMILE: (212) 752-6393 and U.S,MAE.
Bruce Frankel, Bsq. :
Angel & Frankel, P.C. '
460 Park Avenue

New York, N.Y. 10022-1906

Re: 'I‘én.uesseekegomogy Authdrity Show Canse Proceeding '
Against Minimum Rite Pricing, Inc. TRA Docket No, 98-00018
Bankr. Case No. 99-32136, District of New Jersey '

Dear Mr. Frankel:

I am in receipt of a copy of the letter and: fhcsimilé:of April 2, 1999, from Walter B, Diescks to
the Tennessce Regulatory Authority. smmb'léqwraékedmmmpmbedkemdmyou,l
am doing &a. : , '

thbgﬂviudlh&tﬂxepodﬁongftbnﬁénneéﬁemgulmryAnthoriwistbatltisnotl}wnd
by Shimer v, Fugazy;, the case cited by My, Dicrcks. First, thls is an old case, and as you know,

' meempﬁonmrﬂnmiseofwum:gmmmymssm)www
October to make it clear that exercising control of property of the estate is permissible in the
exercise of police and regulatory suthority. Second. Shimer is distinguishable on its facts. In that
case, the FCC simply transferred property. It was not engaged in a determiination of whether the -
debtor had violated ite operating authority or operated illegally — activities which might be
grounds for revocation of a loense. Finally, Shimer does not stand for the proposition that only
thcbanm:puyemmcandetuminethescbpeoftneauwmaﬂcm- Shimer does not addsess this
issue at all and in fact, the 20d Circuit long ago détermined atherwige, “The Court in which the
udgaﬂonchimedw.bestayedispmdmghasjwisdiedontodeumimnotonlyiteown
jm-isdictionbutulsotheprwisequesﬁonwhcttmtbeproceedingpendihgbeforeitiasubjo{cttothz
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automatic stay.”
1985.)

, 765 F2d. 343 (204 Cir.

Allegations before the Ténn. Regalatory Amhomy;against MRP assert continuing wom.ion of
Tennesses law. Violation of state Iaw is aiviolatio of federal law through 28 USC § 959, and the
State is clearly entitled to exercise #ts police and regulatory power to protect the it's citszena
Nothing in the Bankruptcy Code suggests that & debtor may reorganize through a contmumg
pattern of illegal conduct or fund its plan with fraudulently obtained revenue. These are the

allegations before the TRA, and it kas the authority and jurisdiction to determine whether they are
well-founded.

The TRA will not be demanding a payment of sanctions or restitution for consumers in the
procesding presently schéduled for April 6, 1999, -However, it can determine whether Tennessee
law has been violated: The evidence which the TRA will be considering was presented some time
ago ~ well before the bankeuptcy petition was filed — and the not-yet-debtor participated fully at
that hearing. Whether the Debtor responds to sny motion is certainly up to the Debtor,

However, failure of & response by the debior will not stay tomortow's hearing.

If you have any questions, please feel free to call me.
Sincerely,

@:&«@w

Walter B, Diercks, Esq
K. David Waddell

L. Vincent Williams, Beq.
Richard Collier, Esq.
Gary Hotredt, Esq.
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: I hereby certify that a copy of the foregoing letter was sent on April 13, 1999 by Federal

Express for Wednesday, April 14, 1999 AM delivery to Mr, K. David Waddell, Executive Secretary,
Tennessee Regulatory Authority, 460 James Robertson Parkway, Nashville, TN 37243-0505 and will
be served on the following parties of record on April 14, 1999 prior to 12:00 noon CDT by facsimile
and U.S. First Class Mail by sending the facsimile copy to the facsimile machine of the recipient
prior to noon on April 14, 1999 and by depositing the mail copy in the United States mail, postage

pre-paid on April 13, 1999: .

Gary Hotvedt, Esq.

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505
FAX: (615) 741-2336

L. Vincent Williams, Esq.

Deputy Attorney General-Consumer Advocate
Consumer Advocate Division

Second Floor

425 Fifth Avenue, North

Nashville, TN 37243

FAX: (615) 741.8724

Richard Collier, Esq.

General Counsel

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505
FAX: (615) 741-5015

Rochelle Weisburg, Esq.
Angel & Frankel, P.C.

460 Park Avenue

New York, NY 10022-1906
FAX: (212) 752-8393 |
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By Federal Express for April 14, 1999 AM Delivery

Mr. K. David Waddell
Executive Secretary

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

Re:  Docket No. 98-00018
Notice of Filing Briefs Dated April 7, 1999 and

Order Reflecting Action Taken at April 6, 1999 Authority Conference

Dear Mr. Waddell:

This letter is in response to the April 7, 1999 Order Reflecting Action Taken at April 6, 1999
Authority Conference (the “April 7 Order”) and the April 7 Notice of Filing Briefs (the “April 7
Notice™).

The April 7 Order acknowledged the Authority’s receipt of my April 2, 1999 letter which
stated, in pertinent part:

Please be advised that the instant Show Cause proceeding has been automatically
stayed by Section 362 of the Bankruptcy Code, 11 U.S.C. Section 362. I call to the
Authority’s attention Fugazy Express, Inc. v. Shimer, 124 B.R. 426 (S.D.N.Y. 1991),
appeal dismissed, 982 F.2d 769 (2d Cir. 1992). Any issue regarding the scope and
effect of the automatic stay and any request for relief from the automatic stay must
be presented to and resolved by the United States Bankruptcy Court for the District
of New Jersey, Newark Division.

The exceptions to the automatic stay set out in 11 U.S.C. Section 362 are to be read narrowly.
Hillis Motors, Inc. v. Hawaii Auto. Dealers’ Ass’n, 997 F.2d 581 (9™ Cir. 1993). In addition, the
Fugazy case clearly establishes that the automatic stay applies to the instant Show Cause proceeding
and that no exception to the automatic stay is applicable in the instant case. F: ugazy, 124 B.R. at 431.

In her April 5, 1999 letter to Mr. Frankel written on behalf of the Authority, Ms. Kathleen
Ayres asserted, based on purported Second Circuit authority, that the Authority retains the authority
to decide whether the automatic stay applies to the instant proceeding. The sole case cited by Ms.
Ayres only stands for the proposition that a federal court in which litigation is pending has the
authority to decide whether the proceeding pending before it is subject to the automatic stay. Erti,
et al. v. Paine Webber Jackson & Curtis, et al., 765 F.2d 343 (2d Cir. 1985). The Authority is a
State regulatory agency, not a federal court, and thus the precedent relied upon by Ms. Ayres in her
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April 5, 1999 letter written on behalf of the Authority is inapposite and cannot be relied upon by the
Authority. Thus, the Authority acts at its own peril if it presumes to have the power to decide on its
own whether the automatic stay is applicable.

Because this proceeding has been automatically stayed by Section 362 of the Bankruptcy
Code, MRP is not filing a brief on the issue of “jurisdiction” of the Authority to proceed or on
whether the automatic stay applies to the instant proceeding. Therefore, as stated in my April 2,
1999 letter, the question of whether the instant proceeding is subject to the automatic stay must be
presented to and resolved by the United States Bankruptcy Court for the District of New Jersey,
Newark Division.

Please be further advised that this letter is not a waiver by MRP of any of its rights to raise
any objection or issue it may have with respect to the conduct of the Authority or of the Tennessee
Attorney General taken on behalf of the Authority, including but not limited to:

1. The conflict of interest presented by the Tennessee Attorney General representing the

Authority in a matter in which the Tennessee Attorney General has intervened as a party
(See, April 5, 1999 letter from Kathleen Ayres, a copy of which is attached hereto as Exhibit

1);

2. The apparent ex parte communications between the Authority and the Tennessee Attorney
General on the issues raised in my April 2, 1999 letter, which are evidenced by Exhibit 1;

3. The issue of prejudgement by the Authority of the issue which is the subject of the April
7 Order and the April 7 Notice, which also is evidenced by Exhibit 1.

I request that this letter be placed in the docket for the above-captioned proceeding.

Very truly yours,

alter E. Diercks

cc: L. Vincent Williams, Esq. (with enclosures)
Gary Hotvedt, Esq. (with enclosures)
Rochelle Weisburg, Esq. (with enclosures)
Richard Collier, Esq. (with enclosures)
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TELEPHONE (815) 741.3491
FAQBlM'iLE [S-27.7) TAV-2000
Bankruptey Unit . April-§, 1999 Writer’s Direct Numbers:

Telephone: (615) 5322546
Fax: (615) 741-3334

BY FACSIMILE: (212) 752-8393 and U.S.MATL,
Bruce Fravkel, Esq.

Angel & Frankel, P.C.

460 Park Avenue

New York, N.Y. 10022-1906

Re:  Tennessee Regulatory Autharity Show Cause Proceeding
Against Minimum Rate Pricing, Inc. TRA Docket No. 98-00018
Bankr. Case No. 99-32136, District of New Jersey

Dear Mr. Frankel:

Please be advised that the position of the Tennessee Regulatory Authority is that it is not bound
by Shimer v. Pugazy, the case cited by Mr. Diercks. First, this is an old case, and as you know,
the exception for the exercise of police an@l..r@egulagory authority in §362(b) was amended last
October to make it clear that exercising control of property of the estate is permissible in the
exercise of police and regulatory authority. Second, Shimer is distinguishable on its facts, In that
case, the FCC simply transferred property. It was not engaged in a determination of whether the
debtor had violated its operating authority: or operated illegally — activities which might be
grounds for revocation of a license. Finally, Shimer does not stand for the proposition that only
the bankruptcy court can determine the scope of thie automatic stay. Shimer does not addzess this
issue at all and in fact, the 20d Circuit long ago détermined otherwise. “The Court in which the
litigation claimed to be stayed is pending has jurisdiction to determine not only its own
Jurisdiction but also the precise question whether the proceeding pending before it is subjéct to the
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automatic stay.” Erti et al.
1985.)

, 765 F2d. 343 (2nd Cir.

Allegations before the Tenn. Regulatory Authonty;agamst MRP assert continuing v1olauon of
Tennessee law. Violation of state law is aiviolation of federal law through 28 USC § 959, and the
State is clearly entitled to exercise ts pohcc and rcgulatory power to protect the it's citxzcns
Nothing in the Bankruptcy Code suggests that a debtor may reorganize through a continuing
pattern of illegal conduct or fund its plan with fraudulently obtained revemue. These are the

allegations before the TRA, and it has the authority and jurisdiction to determine whether they are
well-founded.

The TRA will not be demanding a payment of sanctions or restitution for consumers in the
proceeding presently scheduled for April 6, 1999, ‘However, it can determine whether Tennessee
law has been violated. The evidence which the TRA will be considering was presented some time
ago — well before the bankruptcy petition was filed — and the not-yet-debtor participated fully at
that hearing. Whether the Debtor responds to any motion is certainly up to the Debtor.

" However, fajlure of a response by the debtor will not stay tomorrow’s hearing.

If you have any questions, please feel free to call me.

Sincerely,

een Ayres %

ief Bankruptcy Counsel

cc:  Walter E. Diercks, Esq
K. David Waddell
L. Vincent Williams, Esq.
Richard Collier, Esq.
Gary Hotredt, Esq.
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I hereby certify that a copy of the foregoing letter was sent on April 13, 1999 by Federal
Express for Wednesday, April 14, 1999 AM delivery to Mr. K. David Waddell, Executive Secretary,
Tennessee Regulatory Authority, 460 James Robertson Parkway, Nashville, TN 37243-0505 and will
be served on the following parties of record on April 14, 1999 prior to 12:00 noon CDT by facsimile
and U.S. First Class Mail by sending the facsimile copy to the facsimile machine of the recipient
prior to noon on April 14, 1999 and by depositing the mail copy in the United States mail, postage
pre-paid on April 13, 1999:

Gary Hotvedt, Esq.

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505
FAX: (615) 741-2336

L. Vincent Williams, Esq.

Deputy Attorney General-Consumer Advocate
Consumer Advocate Division

Second Floor

425 Fifth Avenue, North

Nashville, TN 37243

FAX: (615) 741-8724

Richard Collier, Esq.

General Counsel

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505
FAX: (615) 741-5015

Rochelle Weisburg, Esq.
Angel & Frankel, P.C.

460 Park Avenue

New York, NY 10022-1906
FAX: (212) 752-8393

Chlon

{
Sarah B. Colfey




